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The Asijiki Coalition for the Decriminalisation of Sex Work (“Asijiki”) is a group of
sex workers, activists, advocates and human rights defenders who advocate for law
reform for the decriminalisation of sex work in South Africa. See www.asijiki.org.za

This analysis was originally presented as a submission to Parliament’s Multiparty
Women’s Caucus ‘Summit with Stakeholders on responses to the Report of the SALRC
Project 107 Sexual Offences Adult Prostitution (In furtherance of the Roundtable
Resolution on the decriminalisation of Sex work)’ on 5 March 2018.
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EXECUTIVE SUMMARY

This document considers and summarises the research, evidence and arguments for the decriminalisation of sex work.
Decriminalisation is the removal of all criminal laws directed towards the agreed sale of sex between adults.

There is now powerful evidence that decriminalisation is the best legal model for protecting the safety, health and human
rights of sex workers. Decriminalisation lessens stigma and the resulting discrimination of sex workers. It also makes it easier
for people to stop selling sex if they wish to do so. In contrast, the existing legal model of criminalisation has been shown to
make sex workers more at risk of violence and abuse, especially by police officers. Criminalisation also makes it difficult for sex
workers to get health services and makes them more at risk of HIV, which is of great concern in a country like South Africa,
where sex workers and their clients form an extremely large number of new HIV infections.

This report will set out the evidence on sex work and the law by covering peer-reviewed, academic articles on the impact of
the criminal law on safety and health issues, individual sex workers and for the sex worker population as a whole. It will set
out the case for why the criminal law should be removed from adult, voluntary sex work and seriously discuss the case for
legalisation and partial criminalisation of sex work.
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The debate over the legal status of sex work in South Africa is at crisis point. In May
2017, after nearly two decades of delay, the South African Law Reform Commission
(SALRC) released its Report on “Adult Prostitution”.! This Report basically
recommends that things stay as they are in South Africa, i.e. the full criminalisation
of sex work. In other parts of government and civil society, however, it is largely
agreed that criminalisation is deeply harmful and that decriminalisation would do
more to protect the human rights of sex workers and the general public.

The Asijiki Coalition - a collective of over 70 organisations and individuals arguing
for decriminalisation of sex work - published a detailed response to the SALRC

Report in 2018.2. The present document serves as a full and thorough summary of
the large amount of academic and medical evidence supporting decriminalisation.

It is worth noting that Asijiki is by no means alone in its support for
decriminalisation. Many local and international organisations have publicly expressed
similar support. From a labour point of view, the Congress of South African Trade
Unions (COSATU) has stated its support for decriminalisation,® noting that “[a]

key argument for unionists would be against the criminalisation of sex work and

in support of the self-organisation of sex workers to campaign for better health
care and work safety”.* The Federation of Unions of South Africa (Fedusa) has also
stated its support.® Internationally, although the International Labour Organisation
(ILO) does not have an official position on decriminalisation, it has argued that
more government recognition and regulation of the industry is needed to improve
working conditions,® and that criminalisation reduces “opportunities to access sex
workers with HIV services as they are driven into hiding”.”

Decriminalisation is also supported by a number of organisations promoting public
health, including: UNAIDS,®° the World Health Organisation (WHO),"° the Global
Commission on HIV and the Law," Medecins du Monde (Doctors of the World),? the
UN Development Programme,” the United Nations Special Rapporteur on Health,”
the UN Population Fund, and the Southern African HIV Clinicians Society,”® as well as
the Lancet medical journal.’®

Furthermore, in producing its 2007-2011 National Strategic Plan (NSP), the

South African National AIDS Council (SANAC) was explicit in its support for
decriminalisation.” In later NSPs, this is expressed more diplomatically, with the
2012-2016 NSP merely stating that “Decriminalisation of sex work is a matter that
has been a subject of debate and society should continue to deliberate on the
matter until final resolution”,’”® and the 2017-2022 NSP “urg[ing] that the process to
resolve the legal reform matters related to the Sexual Offences Act be addressed
as soon as possible”.” However, in other documents, this view continues to be
expressed more directly, with the Sex Worker HIV Plan stating that it is “important
to secure political commitment for the decriminalisation of sex work to achieve
public health goals and to safeguard human rights”.2°

Many major human rights organisations around the world have come out in favour
of decriminalisation, including Human Rights Watch,? Amnesty International ? the
Global Alliance Against Traffic in Women (GAATW)?® and others. Locally, the South
African Commission for Gender Equality?* also supports sex work decriminalisation.

In the political realm, newly-elected African National Congress (ANC) President,
Cyril Ramaphosa, then in his capacity as national Deputy President and Chair of
SANAC, has remarked, “We cannot reclaim the morality of society by excluding the
most vulnerable. Whatever views we might have about sex workers, whatever beliefs
we have about sex workers, whatever statutes are on our law books about the
legality of sex work... We cannot deny the human and unalienable rights of people
who engage in sex work”.?® He also registered his agreement with the long-standing
slogan of the movement for sex workers’ rights, stating that “sex work is essentially
work” .26 In line with this view, the ANC resolved at its 2017 party conference that it
would support decriminalisation.?’
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In the same vein, the Parliamentary Multi-Party Women'’s Caucus (MPWC) has
strongly supported decriminalisation, openly criticising the SALRC report.?® The
High Level Panel on key legislation, chaired by former national President Kgalema
Motlanthe, recently issued a detailed report to Parliament, which included

a recommendation that Sexual Offences legislation “should be amended to
decriminalise prostitution in order to remove the unintended consequences arising
from the criminalisation of prostitution for those who sell sex”.>®

Furthermore, former Constitutional Court Judge Zak Yacoob has publicly stated
that, “I think making sex work criminal is wrong. It is against the [prostitutes’]
right to make their own decisions. [Prostitutes] are the most vulnerable people
as far as HIV is concerned. We cannot solve the HIV crisis without decriminalising
sex work. So | think that is an issue which | would love the court to reconsider in
the constitutional era of today.”*° Additionally, Justice Edwin Cameron remarked
at the 2016 International AIDS Conference that “sex work is work” and “laws that
criminalise sex work are a profound evil.”?!

Finally, there are many organisations around the world that are led by sex workers or
represent sex workers, and these overwhelmingly advocate for decriminalisation.*?

In South Africa, Sisonke is the largest sex worker-led organisation, with a presence
in all nine provinces and offices in five, as well as 500 members who campaign

for decriminalisation.®® In the context of South Africa’s constitutional democracy

- which prizes the dignity of all people, and the right of all people to have a say in
government and the policies which affect them - this point is particularly relevant.
The voices of sex workers themselves need to be heard the loudest.

It is worth reading the position statements of all the above-mentioned organisations,
to see why they support decriminalisation. In the remainder of this document,

we will give an overview of some of the evidence and arguments, showing that
decriminalisation is necessary to protect the safety and well-being of sex workers,
as well as the general public of South Africa.

Deputy-President
Cyril Ramaphosa at
the launch of the
South African National
Sex Worker HIV Plan
11 March 2016

"Sex work is
essentially work"

THE SOUTH AFRICAN NATION
2016 | 2019

WORKER HIV PLAN




9 WHAT IS SEX WORK DECRIMINALISATION?

Asijiki Coalition publication, August 2018

Background to sex work and the law in South Africa

The laws around sex work in South Africa have changed over time since European
colonisation.®* Earlier laws, under the Dutch East India Company (VOC), were mainly
about stopping workers and other settlers from taking part in “immoral conduct”

(acting sinfully), including drinking and gambling, as well as sex with enslaved women.
During the British colonial period, sex work was also ruled by laws against “vagrancy”
(homelessness), or failing to have an income that was acceptable to the community. Later
on, the Cape government brought in a version of the Contagious Diseases Prevention Act
from Britain. This gave magistrates the power to force women believed to be sex workers
to have unpleasant medical examinations and then put them in prison if they were found
to have sexually transmitted infections (STls).

The direct criminalisation of sex work itself came from a supposed need to stop sex
between different races, rather than commercial sex as such.?® Thus, the Betting Houses,
Gaming Houses and Brothels Suppression Act 36, brought in by the Cape Colony in 1902
and then copied in the other South African colonies, did not ban the sale of sex generally,
but specifically punished white women who sold sex to black men. The reason for this

law being introduced was the migration of white women from Europe who were happy to
offer sexual services to white and black men alike, which created the expected fears about
“miscegenation”(mixing blood/race).*®

In the united republic of South Africa, the banning of sex between different races was
continued by the Immorality Act of 1927, the Prohibition of Mixed Marriages Act of 1949,
the Immorality Amendment Act of 1950 and finally the Immorality Act of 1957. While
later renamed the Sexual Offences Act, the rules laid out in the 1957 law, which ban the
sale of sex (for people of all races), managing of brothels and ‘living on the earnings’ of
commercial sex, remain in force in South Africa today. As in the 1902 Act, the penalties
associated with the 1957 Act fell mainly on the sex workers and managers, rather than
their clients. This was changed by the Criminal Law (Sexual Offences and Related
Matters) Amendment Act 32 of 2007, which then criminalised clients as well. Thus, the
situation today is that almost all acts of buying, selling and assisting of the sale of sex are
criminalised in South Africa.

Commercial sex is also banned by municipal by-laws in various cities around South
Africa. For instance, under Cape Town’s By-Law relating to Streets, Public Places and the
Prevention of Noise Nuisances of 2007,* it is forbidden for any person in a public place
to “solicit or importune (ask) any person for the purpose of prostitution or immorality”.
Leaving out the vague reference to “immorality”, in eThekwini (Durban) it is nevertheless
forbidden to “solicit or importune any person for the purpose of prostitution”.®

The constitutionality of sex work criminalisation

The constitutionality of the laws criminalising the sale of sex and keeping a brothel
(sections 20(M(aA), 2, 3(b) and 3(c) of the amended Sexual Offences Act) was
challenged in the case of S v Jordan,*® which was heard by the Constitutional Court in
2002. The majority opinion of the Court, written by Justice Ngcobo, is that these laws
are constitutional, on the grounds that commercial sex “is associated with violence, drug
abuse and child trafficking” and that the state has a legal duty to end these problems.*°
No one linked to this debate about commercial sex work disagrees that commercial sex
is often linked to various problems, including those listed by Justice Ngcobo. What is not
agreed on, however, is the way these problems come about, and the best way to end
them. Against this background, it is important to note that the judgement written by
Ngcobo is careful to avoid comment on whether the criminalisation of commercial sex
is in fact the most effective way of ending these problems or of serving society more
broadly. In the judgement, Ngcobo says:

“Courts are concerned with legality, and in dealing with this matter | have had
regard only to the constitutionality of the legislation and not to its desirability.
Nothing in this judgment should be understood as expressing any opinion on
that issue.”
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as the ‘PRA.

That is to say, the Court agrees that the relevant laws in place may be harmful compared
to other possible options, but it does not claim the power to overturn the legislation on
that basis.

For the Court to accept the law in this way shows some doubt or uncertainty about the
effects of the laws in question. In cases where the facts are not doubted, the Court has
been willing to overrule policy which it regards as unsound/irrational, given the State’s
responsibility to uphold the constitutional rights of South African citizens. For instance,
in the case of Minister of Health and Others v Treatment Action Campaign and Others,*?
the Court agreed that the drug Nevirapine is in fact successful in preventing mother-to-
child transmission of HIV when it ordered the Government to make Nevirapine available
in public hospitals and clinics. In the same way, because of the growing academic
evidence of the harm done by criminalising sex work (some of which is summarised in this
document), it is possible that in future the Court might choose to reverse the decision of
Jordan and say the relevant laws are unconstitutional.

In Canada, sex work has until recently been controlled by a model of “partial
criminalisation”, meaning that buying and selling sex is legal, but certain surrounding
activities are criminalised (this is defined in more detail in the following section). However,
in the recent case of Canada v Bedford,*® the Supreme Court ignored/struck down these
aspects of criminalisation precisely because they increase the danger to sex workers so
much more than their intended social benefit. The Justices write:

“The prohibitions all heighten the risks the applicants face in prostitution -
itself a legal activity. They do not merely impose conditions on how prostitutes
operate. They go a critical step further, by imposing dangerous conditions on
prostitution, they prevent people engaged in a risky - but legal - activity from
taking steps to protect themselves from the risks.

In response to this judgement, the Conservative federal government changed the criminal
law to remove criminal penalties against sellers of sex but brought in penalties against
buyers (the so-called Swedish model) and also serious limitations on advertising sexual
services.*® As these laws are also harmful to sex workers (see section 8, below), it is
unclear whether they would be constitutional; but, as of the time of writing, they have not
yet been tested in court.

Legal definition of decriminalisation

To understand what is meant by decriminalisation, it is important to understand the
various other legal models in place in different countries around the world. Although

the details vary from place to place, these various approaches can be grouped into five
categories. Note that the types of words used here are a little different to those used in
the SALRC issue paper,“® discussion paper® and final report on “adult prostitution”, but that
the types of legal approach are mostly the same.

In South Africa, decriminalisation would involve the reversal/repeal of sections 2-11, 12A, 17,
19 and 20 of the Sexual Offences Act 23 of 1957 as a whole, as well as relevant municipal
by-laws. Decriminalisation works well with some legal measures applied specifically to
commercial sex, such as rules relating to where brothels and other sex businesses are
allowed, as well as rules that make sure that brothels provide safer sex materials (such as
condoms) and education (such as printed information).

(see table on page 7)

Decriminalisation in New Zealand

The best existing legal model for sex work decriminalisation is New Zealand’s Prostitution
Reform Act (PRA)*® - decriminalisation is for this reason sometimes referred to as ‘the
New Zealand Model’. The major rules of the PRA are as follows:

. Criminal penalties linked to the voluntary buying and selling of sex (which in New
Zealand prior to 2003 related to ‘collective working’ or ‘brothel-keeping’ and selling
sex in a public place or ‘soliciting’) are reversed/repealed.

. Commercial sex work deals are made legal and enforceable, allowing sex workers to
sue if they are not paid. However, there is also a specific rule that “a person may, at
any time, refuse to provide, or to continue to provide, a commercial sexual service to
any other person”, meaning that no-one can legally demand sexual services, even if a
payment has been made.



Legal definitions

Full criminalisation (“total criminalisation” in the SARLC documents): The buying and
selling of sex are criminalised, as are surrounding activities such as
running a brothel, advertising the sale of sex or otherwise making
sex work possible. As described above, this is the current situation
in South Africa, as well as in other countries like the USA (except

the state of Nevada), Russia and China.

Partial criminalisation this involves criminalisation of surrounding activities (discussed
as a form of “partial criminalisation” in the SALRC documents). The
buying and selling of sex are not in themselves against the law, but
surrounding activities like working together in groups, managing
or employing sex workers and selling/soliciting for commercial

sex outdoors may be criminalised. This is presently the status

quo in countries like the United Kingdom, India, Italy and Brazil.

A variation of this is criminalisation of clients and surrounding
activities (another form of “partial criminalisation”, also called

the Swedish or Nordic model). As above the sale of sex is not in
itself against the law, but in this case buying sex, and various other
activities (as under partial criminalisation above) are. This is the
situation in Canada (as described above), Sweden, Norway and the
Republic of Ireland.

Legalisation (“regulation”
in the SALRC documents)

All commercial sex activities (including running brothels and
promoting/advertising services) are possibly legal, but only in
particular situations. Sex workers may have to register and have
compulsory health checks, while businesses may have to be in
particular locations and obey other rules. Breaking these rules may
be either a criminal or administrative offence. Legalisation is the
situation in countries such as the Netherlands, Germany, Turkey
and Bangladesh.

Decriminalisation (“non-
criminalisation” in the
SALRC documents)

All criminal penalties linked to the voluntary sale of sex between
adults are removed, while keeping penalties related to force/
coercion and the commercial sexual abuse/exploitation of children.
Sex work is covered by the general laws for all businesses, with
minor differences to deal with the specific issues of the sex industry.
Decriminalisation is the situation in New Zealand and the Australian
state of New South Wales.

. Criminal penalties for the sexual abuse of children are strengthened, including
penalties for buying sex from children directly and for assisting or being paid for the
sale of sex by children.

. Several rules for managed brothels are included, such as the need to register with
government, provide safer sex materials (such as condoms) and follow other health
and safety rules.

. It is agreed that up to four sex workers can work by themselves in ‘small owner-
operated brothels’ (SOOBs) without any need to register.

It could be argued that there are some problems with the PRA. For instance, the limit that
only four sex workers can work in a SOOB before they have to register may seem random,
when a greater number of workers who work less often could disrupt neighbours less and
need less control and management. It might seem to make more sense to link registration
to the number of clients served, income earned or other business factors. In summary, it

is not being claimed that the PRA is perfect or that it should simply be imported to South
African law without discussion or revision. However, in general terms, the New Zealand
Model offers a very sound basis for sex work decriminalisation.

As required under the PRA, the effect of the law was studied three years after it came
into being, during 2006. The resulting report included results from long interviews with
sex workers, as well as other data.*® The report concluded that the PRA had little effect

on the numbers of people entering the sex industry, with numbers remaining the same
overall. However, later research proved that there was some movement of workers from
the managed to the independent sector, as intended by the rules for SOOBs in the PRA. *©
Also in the report, most sex workers felt that they had better legal and labour rights under
decriminalisation. This meant that they felt more able to refuse particular clients and

were more likely to report crimes to the police. The researchers did not find any negative
impacts of the PRA on the health or safety of sex workers. 5152
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Work and opportunity

Discussions about sex work often end up as political and moral debates about whether
it is a ‘good’ or a ‘bad’ thing. Our belief is that sex work is simply a means of earning a
living for many people and, as such, it is neither good nor bad in and of itself. A small
number of people are lucky enough to love their work, and would do it unpaid if they
could afford to. Other people dislike their work and only do it because they have no
other options for earning a living. Some people are forced to work by the threat of
violence, debt and other coercive measures.

However, for most working people, including sex workers, their job is something

they have chosen from a limited set of options. People with many talents, formal
qualifications and social connections will have more options, and have a greater chance
of finding well-paying, secure and enjoyable work. People who are less advantaged will
have far fewer options - particularly during an economic crisis when unemployment
rises. In the context of South African history, we should remember that people
disadvantaged by race, class, disability and so on are especially likely to find it hard to
get work.

South Africa has a relentlessly high rate of unemployment,>® due to lack of skills, a
history of economic development which excluded the majority of people, as well as
other complex factors. The result is that many people live in poverty. Indeed, a recent
report> concludes that, after declining between 2006 and 2011, poverty rates in South
Africa are increasing again. Women are more likely to be poor than men, with black
African women the poorest of all. On average, households headed by women earn 36%
less money per year than households headed by men. This is largely because women
are generally not able to do as much paid work as men, they earn less per hour of paid
work, and they are responsible for much more unpaid domestic work. Poverty is also
strongly related to education levels, with 79.2% of people without formal education
living in poverty compared to 4 - 8% of people with tertiary qualifications.>®

In this situation, it is no surprise that sex work is a fairly attractive option to many
South African women. A recent survey concluded that, as of 2015, there are probably
around 150 000 sex workers in South Africa, of whom approximately 91% are cisgender
women, 5% cisgender men and 4% transgender (mostly trans women).>® Sex work

is also appealing because there is no need for formal qualifications or to meet any
bureaucratic requirements. It also pays quite well and usually in cash right there and
then.

One research study in 2010 found that, although most of the female sex workers
surveyed had not completed secondary school, they earned an average income a lot
greater than the average income of all employed South Africans, including up to six
times more than domestic workers.” This is especially unusual considering that the
average income of employed women in South African is less than that of men.*® A
similar survey conducted in Cape Town in 2007 found that, depending on their level of
education, sex workers earned between 1.5 and 5.4 times more than they had made in
their previous jobs.>®

Unsurprisingly, 76% of sex workers in the study described above reported that their
main reasons for selling sex were financial. Sex work may allow people to save, for
instance to start a small business or build a house.®® ¢ In addition, the majority of sex
workers in South Africa work independently (i.e. without managers or “pimps”), either
indoors or on the street.®® This may be appealing to many people, as it means that one
is not dependent on a boss and can choose one’s own working conditions. Another
specific advantage is that sex work allows for flexible working times and so is well-
suited to people who also have another job or need to care for children or relatives.
The same survey of Cape Town sex workers revealed that each supported on average
two dependents, most of whom were children.>® A 2010 survey of female sex workers in
Johannesburg, Rustenburg and Cape Town found that migrant sex workers often had
even greater numbers of dependents, with internal migrants having an average of three
dependents and cross-border migrants an average of four.®?



In stating that sex work is work, we are by no means denying that sex work is

often entered into by people with few options. This means they may do the work
despite finding it difficult or unpleasant. Their existence on the edges of society also
means that they are placed at great risk when it comes to securing safe and decent
working conditions while doing sex work. They are therefore often at risk of violence,
exploitation, HIV infection and other harms.

We definitely do not wish to deny or minimise these harms. The point we wish to make
is that sex workers cannot be protected from these harms by trying to ban sex work

or make it more difficult. Even if such a legal ban was successful, it would only limit the
options of people who may have few choices to begin with. More commonly, legal bans
on sex work do not in fact prevent it from taking place. As pointed out by Harcourt and
Donovan, the buying and selling of sex have probably only been substantially reduced
under conditions of extreme social repression that are both impossible and undesirable
in democratic societies; such examples include Afghanistan under the Taliban regime
and China during the Cultural Revolution.®® In most cases, the main effect of legal

bans is simply to push sex workers further into the shadows, worsening their working
conditions and so increasing harm.

Some people defend laws criminalising sex work by claiming that, unlike in most

other jobs taken up by people with few choices, many or even most sex workers are
forced/ coerced into selling sex. As argued in detail in Asijiki's response to the SALRC
Report, these claims are not supported by any substantive empirical evidence. The
vast majority of sex workers in South Africa are competent adults who are working
consensually (albeit often from within a limited set of options). However, the mere fact
that someone has chosen to do a job does not mean that the working conditions are
good or cannot be greatly improved. Because our aim is to help sex workers, we should
not deny their own abilities by trying to prevent them from working. Rather, we should
support them in their struggle for better working conditions in the work that they have
chosen.

Decriminalisation and labour rights for sex workers

South African law has strong protections for formally employed workers, under section
23 of the Constitution (“everyone has the right to fair labour practices”),®* the Basic
Conditions of Employment Act 75 of 1997 and other legislation. However, even sex
workers who are employed in fairly formal and stable workplaces, such as brothels and
massage parlours, often treated unfairly, including: having an enormous part of their
earnings taken in fees, being made to work long hours, the possibility of random or
unfair dismissal and being made to see clients who they dislike or are abusive.>®

In the case of Kylie vs CCMA & Others,®> the South African Labour Court ruled that sex
workers are protected by South African labour law, despite their work being against
the law. However, in practice, stigma and criminalisation mean that sex workers are
often unable to gain protection from labour and occupational health and safety laws.
Due to stigma, very few people are willing to take legal action that might result in them
being publicly identified as sex workers. This is a major reason why even erotic dancers,
whose work is not illegal, sometimes also face exploitative conditions.®6-67

Another reason why it is difficult for sex workers to insist on their labour rights is that,
under criminalisation, brothels are illegal and so many sex worker employees do not
want to draw any official attention to them, for fear they will be shut down. They are,
in effect, forced to choose between a job with abusive working conditions and no job
at all. In New Zealand, the fact that brothels are legal means that sex workers are more
able to challenge abusive working conditions. For instance, in a recent case, a brothel
worker successfully sued her employer for sexual harassment.®® The increased public
overview of brothels would also make their managers more likely to apply health and
safety standards before any complaints are made. Comparing Australian states with
different laws on sex work, it has been found that decriminalisation improves access
to health services and other work-related health and safety standards compared to
criminalised states.®®

Sex work criminalisation also makes it more difficult to detect cases of genuine
coercion, trafficking and the sexual abuse of children. Since all brothels and agencies
are illegal under criminalisation, all of them do their best to avoid the police. Under
decriminalisation, these businesses would generally be much more visible and it would
be much more obvious if a particular brothel or agency was trying to hide abusive
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working conditions. This means that police and government would also be able to
focus limited resources on the small number of cases where abuse is involved, rather
than trying to control sex work generally. For instance, since 2003, the New Zealand
police have easily charged the few brothel owners who have employed children.”®

Moreover, clients” 72 and sex workers themselves are often the only people who will
have contact with someone who is under-age, trafficked or otherwise forced into
selling sex. This means they are often well placed to report suspected abuse. In many
situations, sex workers have been very successful at both reporting abuses and directly
stopping abuse.”® However, under criminalisation, both sex workers and clients will be
unlikely to contact the police for fear of being arrested themselves.

It should also be remembered that improved wages and working conditions are not
only achieved by government or court action, but also by bargaining between workers
and employers. However, stigma and criminalisation make it difficult for sex worker
employees to unionise or engage in collective bargaining. Stigma means that few sex
workers are willing to publicly form a union or join an existing union, thus undermining
their right to organise. Moreover, the secret nature of many brothels means that the
workers cannot easily be reached by union organisers or other people trying to assist
workers. As noted above, labour unions in South Africa have already expressed support
for the labour rights of sex workers, suggesting the possibility that sex workers might
readily be able to join existing union structures if their work was decriminalised.

Thus, decriminalisation will improve the ability of sex workers who have employers,
agents or managers to enforce the rights due to them. However, as noted above,

the majority of sex workers in South Africa work independently. This means that
their working conditions are not set by employers, but are, in fact, the result of their
relationships with clients, healthcare providers, the police and other state institutions,
as well as the general public. As we argue in the rest of this document, although
decriminalisation by itself will never be enough to improve working conditions for sex
workers, it is an essential first step towards improving these relationships.
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The nature of sex work stigma

Stigma can be thought of as a process of ‘social spoiling’, whereby a person or group
of people is believed to have or deserve an inferior social status.”* A person given such
a stigmatised identity is not treated as a whole person with complex characteristics,
but is assumed to have wholly negative traits. This is sometimes also called a
stereotype. People who are stigmatised are frequently rejected and may suffer from
discrimination and violence.

Sex workers are a highly stigmatised group, in large part because they are seen to
challenge social norms around sexual monogamy, i.e. having only one sexual partner.
This is especially the case for women.”> 76778 Rather strangely, sex workers, especially
if they are poor women of colour, are also stigmatised or discriminated against as
helpless ‘victims’, with foreign men often cast as evildoers.” 80

Sex workers are therefore both viewed as evil attackers of the existing and agreed
social order - who deserve violence or punishment in return - and also as something
like naughty children, who need to be punished or coerced ‘for their own good’. Neither
label respects sex workers as whole people who have their own lives and their own
reasons for doing the work they do.

One person can suffer from many stigmas and be discriminated against in several ways,
depending on the various identities they have and what people think about them. Many
sex workers in South Africa are migrants and have come from other countries.® The
violence and discrimination suffered by migrants in South Africa is well known.®? People
who use drugs are heavily stigmatised and sex workers are often thought to use drugs.
People who use drugs, in turn, are thought to sell sex, so people in both groups are
often doubly stigmatised.?* HIV is a source of stigma and, again, sex workers are often
thought to be HIV positive.®* Transgender people, particularly trans women of colour,
are thought to be selling sex and may suffer from harassment and even random arrest
on this basis.?> % In South Africa, with its history of oppression on the basis of race,
gender and class, these factors can also increase stigma against sex workers. Working-
class women of colour are far more likely to be described as sex workers and targeted
for violence and discrimination, whereas middle-class white people who sell sex are
often able to work ‘unseen’.

The sad truth is that many marginalised people sell sex for the very reason that other
work choices are not open to them. For instance, sex work is how many transgender
people survive because they often suffer gender-based discrimination in employment,
housing and other services, and may be thrown out by their families and have to
survive on the edges of society.®” The difficulty of obtaining a work permit or asylum
status in South Africa - even when a person is legally allowed - means that many
foreign migrants remain without proper papers and so cannot do formal work.®®

In addition, many people who are homeless lack the stability to hold onto a formal

job and so may depend on sex work for income. And, as pointed out in the previous
section, although women and people of colour are not actual minorities in South
Africa, they usually earn less than men and white people and so find it more difficult to
earning a living from formal work. In summary, someone may choose to do sex work
just because other choices are not open to them, due to discrimination and stigma, and
then be further stigmatised and discriminated against because of this choice.

Stigma and violence against sex workers

People who commit violence and abuse against stigmatised people like sex workers
often believe that their actions are fair, or even that sex workers ‘deserve’ to be
treated badly. In the rest of this section, we give some examples and statistics to show
how much abuse is suffered by sex workers at the hands of clients and members of
the public generally. We deal separately with abuse committed by the police in the
following section, as this raises other issues about state power and access to justice
and fair treatment under the law.
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It is not only ‘criminals’ who prey on sex workers (though this certainly is the case).
‘Normal” people often actively participate in violence against stigmatised groups as
well. The Kenilworth area of Cape Town is a good example. In recent years, street-based
sex workers have been working more in this area. As a result, in 2014, local residents
formed an organisation called KRAP (Kenilworth Residents Against Prostitution).®®
Even the name of this organisation is cruel, as it sees sex workers as “crap” that should
be removed from the streets. Despite the fact that a sex worker was found murdered
nearby in August of that year, the local councillor for the area also saw sex workers
simply as a problem to be dealt with, rather than a vulnerable group. In response to a
request from SWEAT to act as a go-between for sex workers and residents, he replied:
"Prostitution is still illegal in South Africa and | am not going to assist you with an illegal
activity. | am going to do everything in my power to rid the area of prostitutes who are
responsible for bringing down the tone of the area” *°

During this period of extreme ill feeling in late 2014, a Kenilworth local who was a
member of a “security committee” (news reports do not say if this was KRAP or
another organisation) was arrested for brutally assaulting a woman in the street.®’ He
publicly defended his actions by claiming that he believed she was a sex worker, as if
that would have excused the attack. The woman in question is in fact a working-class
black woman who works as a domestic worker. This shows that marginalised people
are more likely to suffer anti-sex worker violence, whether they sell sex or not. After the
arrest, it became known that this man had harassed and assaulted another woman in
the area before, who was in fact a sex worker.??

Sadly, this type of response by locals and councils towards sex workers - that they are
“crap” that should be removed, including by violence - is shockingly common. Hilary
Kinnell has recorded how the people of Balsall Heath in Birmingham, UK launched

a vigilante campaign of harassment against street-based sex workers in the area.”®

This action was at least silently supported by politicians, with the UK Home Secretary
describing the vigilante patrols as “a good example to all of how a community can take
pride in itself”.?* In South Africa, locals in the Durban neighbourhood of Glenwood have
been accused of similar physical violence against sex workers.?®

The quite low-level harassment and physical abuse recorded in these cases exists

side by side with the more serious violence committed against sex workers. The most
serious crime is, of course, murder. A study of (mostly street-based) female sex workers
in Colorado, USA, found that they were 17 times more likely to suffer violent deaths
than a matched group of women in the general population.®® Looking at cases in the
UK where a sex worker has been murdered and charges successfully brought, Kinnell
points out that 62% of those charged are clients,?” and a similar figure (65%) was found
in British Columbia, Canada.?® It has been suggested that the majority of these crimes
are unplanned, resulting from disputes over money or services when at least one party
(usually the client) is highly emotional.®®

Sex workers are also at risk of less severe forms of violence. Kinnell reports survey data
from the UK showing that assaults on sex workers are about equally likely to be due

to clients (34% of cases), “pimps”, partners or other family members (34%) and others
(including vigilantes, muggers, sexual attackers and drug dealers - 31%).86 She also
confirms that sex workers are often targeted for theft or robbery, as they are known to
carry cash and be scared of calling the police (see more on this below). Many criminals
may pose as clients to get the sex worker to an out-of-the-way place where robbery or
even sexual assault may be easier.

There have been several studies of violence against sex workers in South Africa, where
levels of violence are generally even higher than those in the UK. In a survey of 93
female sex workers in Pretoria, researchers found that, in the previous year, 61% had
been physically assaulted by a partner and 44% by a client. They also found that 19%
had been cut and 39% robbed or refused payment by a client. Furthermore, 27% had
been raped by a client, 19% by a partner and 15% gang raped.’©®

A survey of sex workers in Cape Town, Johannesburg and Durban found that around
half had been physically assaulted in the previous year (except Durban, where the rate
was 14.1%) and around 20% had been sexually assaulted.® A survey in Soweto found
that slightly more than half of female sex workers had suffered sexual violence from
intimate partners (56.7%) and others (54%) in the previous year.®? Although intimate
partner violence in South Africa is generally very high, sexual jealousy and a lack of
police protection make female sex workers especially at risk of this form of abuse.®*



However, male sex workers in South Africa are also at risk of violence and abuse,
including sexual violence.©*

Outdoor sex workers are at very high risk of experiencing violence, as they can be
attacked by passers-by, and often work in out-of-the-way places where criminals
know they can attack them without much risk of being caught.% 6

Decriminalisation and destigmatisation

The decriminalisation of sex work will not, by itself, end stigma and the resulting
discrimination and violence against sex workers. While it exists, however,
criminalisation does boost stigma and heighten its effects. Many sex workers
successfully avoid stigma by hiding details of their occupation from their friends,
community and even their immediate families. This secretive behaviour might,
however, suddenly become impossible if they are arrested and detained. Making
sex workers “criminals” also marks them as outside accepted social norms. Once
a person is so marked, violence and other forms of abuse come to be seen as

fair game, whether it is from the justice system or simply ordinary citizens. By
decriminalising sex work, the government would send a very important signal that
sex workers are not a threat to our communities and that violence against them is
not justified, nor will it be accepted.

Decriminalisation of sex work would also help to break down harmful ideas about
sex workers that create stigma. Few people know anyone who is open about

being a sex worker, which means that the negative views they have about sex
workers are never corrected. Decriminalisation will make it easier for sex workers

to publicly challenge simplistic labels and discrimination, as well as demand their
rights. History tells us that people with other marginalised identities have been more
able to secure their rights when they have been able to live openly. This is true, for
instance, for LGBTI people and people living with HIV/AIDS. In particular, LGBTI
people have only been able to live openly in great numbers - and so begin breaking
down stigma - after homosexuality was decriminalised in the places where they
lived. Similarly, decriminalisation will be an important part of the process of helping
people recognise sex workers as fellow members of the community and, indeed,

as members who are often at high risk and in need of support, not violence and
rejection.
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9 CRIMINALISATION, POLICING AND DIFFERENT WORKING CONTEXTS
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The effects of stigma and criminalisation (making something against the law) cannot
always be easily separated. As stated above, criminalisation of a given activity increases
the stigma linked with it. Moreover, stigma may also deepen criminalisation, in that the
police will target groups who are stigmatised (even if many other people are also breaking
the law). Violence and other abusive practices are generally more common in criminalised
than in non-criminalised situations.”” It is therefore worth examining specifically how the
law criminalising sex work causes and increases harms against sex workers.

There are three major policing issues that combine in various ways to increase sex
workers’ vulnerability to violence, theft and other crimes. The first is that the police
themselves are negative towards sex workers and so abuse their power or simply commit
crimes against them. The second issue is that police action against sex workers, even
when lawful, stops sex workers from using their own means of protecting themselves
from crime. The third issue is that the police seldom want to look into crimes committed
against sex workers, especially when these are committed by other police officers. This is
made worse by both police abuse of sex workers, which makes them distrustful of police
and so less likely to report crimes in the first place. The resulting low rate of prosecutions
increases sex workers’ risk of experiencing crime because criminals are aware that they
are unlikely to be punished. We now turn to examine these factors in detail, with relevant
research.

Police violence against sex workers

Although, as pointed out above, sex workers are at risk of violence, exploitation and
abuse from many sources, they are especially likely to be abused by police officers. In this
context, a feminist view on sexual violence offers tells us something important, namely
that violence is not simply about physical force, but also about social and official power.°®
Police officers hold power over sex workers - not only because they are usually physically
stronger than them and have weapons - but also because they have the legal power to
arrest them. The threat of arrest can be used to demand money, sex and other favours
from sex workers. Moreover, the police are even less likely to follow up on reports of
violence committed by fellow police officers.

The result of this power difference is that police officers can abuse sex workers whenever
they want and do so. It is possible to list examples at length, but a few will have to do
here. One survey of sex workers in Cape Town found that seven out of nine street-based
sex workers had been physically assaulted by the police, including being beaten in jail cells
at the police station.’® Other forms of abuse mentioned to researchers included: rape and
sexual assault; being forced to have sex under the threat of arrest; extreme use of force
during arrest, including the unnecessary use of pepper spray; verbal abuse, including racial
and women-hating abuse; unlawful arrest; and the denial of rights while under arrest,
including being held longer than allowed by law, being denied the right to contact family
and being prevented from taking medication. The use of pepper spray as an instrument
of torture comes up repeatedly in other reports as well, including being used on the
genitals %210

Another study, focusing on Cape Town and Johannesburg, found that 70% of the 308 sex
workers surveyed had suffered some sort of abuse at the hands of police.™ All the abuses
discussed above are mentioned in this report, as well as additional abuses: for instance,
using police dogs to scare sex workers away from their place of work, and shooting at
them with rubber bullets. Finally, although people under the age of 18 who sell sex are
formally seen as victims of sexual exploitation rather than criminals under existing South
African law, the police often fail to take account of this and continue to arrest and illegally
abuse them."™ " Given the large amount of evidence of abuse, it is not surprising that 30%
of sex workers surveyed in Cape Town, Johannesburg and Rustenburg reported some sort
of ‘negative interaction’ (such as being assaulted or forced to pay a bribe) with police in
the previous year, with only 1% reporting any kind of ‘positive interaction’ (such as being
warned about a potential danger).>¢

Even when police arrest sex workers legally, it is often by force, including handcuffing
and time in jail. This use of force is shocking and usually completely unnecessary, because



sex workers are generally not violent or a danger to the public. In addition, sex workers
are paid cash in hand and do not earn money if they are not working. So being arrested,
especially at ‘busy’ times around the weekend, means that sex workers may suffer major
financial losses and must either work longer hours to make up the loss or then have
difficulty in supporting themselves and their dependents.'%3

Moreover, even supposedly lawful arrests are usually carried out with the aim of harming
or harassing sex workers, rather than protecting the public. It is difficult to prove that
someone has paid money for sex, so the police often go after sex workers under by-
laws around ‘loitering’ and ‘public nuisance’.™ These offences are a matter of opinion,

so enforcement is often unfair. Stigma is very likely to enter into arrest decisions, as
people who ‘look like” sex workers (often working-class women of colour in public
places) are more likely to be arrested. Moreover, although the laws on buying and selling
sex supposedly criminalise sex workers and their clients equally, in fact clients are not
seen as a source of ‘public nuisance’ in this way and so are hardly ever arrested. Finally,
sex workers who are arrested under by-laws are very seldom charged or prosecuted,
indicating that the main aim of the police is simply to harass them. The Western Cape
High Court has ruled that the police have been regularly arresting sex workers without
planning to charge them, which is in fact illegal.™

Law enforcement increases the risk of violence

The ongoing lawful and unlawful targeting of sex workers by the police increases sex
workers’ risk of experiencing violence in several ways. The first is simply that it reduces
trust, making sex workers less willing to report crimes. This makes it less likely that
criminals will be arrested and stopped from committing crimes in the first place. National
Ugly Mugs, an organisation collecting reports from sex workers in the UK about violent
crimes committed against them, records that policing districts that strongly enforce
‘prostitution’ laws see a lot fewer sex workers willing to make formal complaints to the
police than in districts that choose not to enforce these laws."™ In South Africa, Sonke
Gender Justice has recently compiled an extensive report on the relationship between sex
workers and the police, looking at five sites in Gauteng and two in Limpopo."” They have
recorded serious crimes committed by police officers against sex workers at every one
of these sites including physical and sexual assault, torture, unlawful arrest and detention,
and corrupt demands for money. Unsurprisingly, only 24% of sex workers asked by the
researchers say they trust the police, with 41% trusting them “not at all”, and 74% of sex
workers saying they avoid the police.

The second way in which police enforcement against sex workers and their clients
increases risk for them comes from the fact it very seldom reduces the amount of sex
being sold, but merely moves it elsewhere or changes the way work happens. In practice,
this often means moving sex workers from areas where they are quite safe to ones where
they are more at risk, and upsetting the ways they protect themselves from violence. This
applies particularly to street-based or outdoor workers, who are known from international
research to be at higher risk more often than indoor workers."™ This is the same in South
Africa, with 39% of outdoor workers in one research study having suffered violence from
clients, compared to 20% of indoor workers.>®

In response to these conditions, outdoor sex workers come up with many ways to
increase their safety.®® " For instance, a sex worker will usually prefer to have a long
conversation with a new client before going to a private place with him, looking for signs
of his being drunk, rude and nervous (all of which can lead to violence), and agreeing on
payment, sexual services and what protection will be used. In situations where either or
both parties are breaking the law, the fear of arrest limits the time for this negotiation,
increasing the risk of violence and being forced into unprotected sex.”°

If given the option, street-based sex workers also prefer to work in groups, on busy public
streets. This gives safety in numbers, and also makes sure that there are people around

to see when a client goes away with a worker. In areas where clients mostly use cars, sex
workers often record the licence plate when a co-worker goes away with a client.®® In the
same way, when they are not likely to be breaking the law themselves, sex workers may
prefer to work near to CCTV cameras, as the knowledge they have been recorded will put
off violent clients. All of these ways of working are made more difficult by sex work being
unlawful, because this forces sex workers to work alone and in out-of-the-way places
where they are not likely to be seen by the police or can hide quickly if they see the
police coming.
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This is shown by the experience of Edinburgh, UK, where a high-profile police clean-up

of clients in 2007 meant that sex workers could not talk with clients on busy streets, but
had to make plans to meet them privately. The result was that the level of attacks on sex
workers nearly doubled.” Similar experiences have been reported in the United States,
where the ongoing effect of police clean-ups is that sex workers are able to take less time
to talk and are more likely to take “out-calls” to clients’ houses or hotel rooms. The result
is lower levels of condom use and increased violence.”? More recently in London, UK, the
death of Mariana Popo was blamed on enforcement action, which forced her to work
alone on a fairly quiet street in London.”

Another thing worth mentioning is that sex workers are generally safer when working in
an area they know well. This allows them to work in groups with friends who they trust,
and to see regular clients who they know are not violent. If enforcement action moves
them away into areas they do not know, they are more likely to end up working alone and
to take a chance on new clients. This is shown by a few studies from Canada. One study
found that sex workers are far more likely to be forced into sex without a condom when
they have been pushed out of their usual working areas by increased general policing,

or because of charges against them as individuals.?* Another found that the rate of sex
workers being murdered in Canada increased sharply after 1980, at the same time as
increased enforcement moved sex workers into new areas to work.”?®

Police refusal to protect sex workers

Stigma not only drives people to abuse sex workers directly, but affects whether the
police and the general public are likely to prevent or punish crimes committed against
them. A senior police detective in the UK has said:

“Your general man in the street, | think, genuinely doesn’t care if a prostitute gets
murdered. And if you speak to any senior detectives throughout this country, the
first decision they make when they find a naked prostitute who's been murdered
is whether to tell the press she’s a prostitute. Because you think, right, if | go to
the press and say that a 19-year-old single mother has been brutally murdered

in the street, then I'm going to get the shock, horror, I'm going to get people
interested... If | say that a 19-year-old prostitute’s been found stripped naked

and murdered in a red-light area, the public think it's one of those things, isn’t it,
hazard of the job.”?°

Stigmatised attitudes towards sex workers are also shamefully common amongst the
police and other authorities in South Africa. Many police officers believe the myth that

it is “impossible” for sex workers to be raped or simply believe that they don’t deserve
justice. These police officers are therefore often unwilling to open a criminal case even if a
sex worker lays a complaint about abuse.?”?® The Women'’s Legal Centre (WLC) has also
recorded cases in which prosecutors decided not to prosecute violent assaults against sex
workers, even though there would have been enough evidence to do so.®®

This refusal to provide justice to sex workers further increases the risk of violence against
them. Both sex workers and the people who might wish to abuse them are aware that sex
workers are unlikely to report crimes and are unlikely to be taken seriously if they do. This
essentially gives people permission to be violent or abusive towards sex workers without
any fear of anything happening to them. The result is that sex workers are easy targets for
robbers, clients who are violent or wish not to pay, as well as corrupt managers, abusive
domestic partners and even serial killers. 2% 150

As Gary Ridgway, a well-known serial killer in the United States, terrifyingly said: “I picked
prostitutes because | thought | could kill as many of them as | wanted without getting
caught.”™® In fact, he is believed to have murdered at least 48 women before he was finally
caught. To remember the date of Ridgway’s sentencing in December 2003, the 17th of
December is now known around the world as International Day to End Violence Against
Sex Workers, with events often including a reading of the names of sex workers who are
known to have been murdered in the previous year.*?

Decriminalisation, improved policing and empowering
sex workers

So criminalisation of sex workers and their clients works in several ways to make sex
workers more at risk of violence:



. it gives the police more power to commit abuses directly;
. it stops sex workers from using their usual ways to protect themselves; and

. it gives criminals permission to hurt sex workers without any fear of arrest.

Decriminalisation (making sex work lawful) would have some immediate positive effects,
as police officers would no longer be able to use the threat of arrest to harass or exploit
sex workers. More importantly, however, decriminalisation could form the basis for a
change in official, community and cultural ways of thinking. Currently, police officers view
it as part of their job to prevent sex work from happening, which makes them see sex
workers as a nuisance, rather than as a group at risk who need special protection.'s?

This is shown by the example of New Zealand, where sex workers report that they are
much more likely to report crimes to the police since the decriminalisation of sex work
in 2003.13%1% Successful policing within a given community requires that the police are
trusted by that community, which is not possible if members of that community have
an ongoing bad relationship with the police*® Sex workers in New Zealand also say that
checking out clients has become easier since 2003, as they can work more openly and
take longer to discuss services.™’

Strangely, even when the law enforcement approach seeks to reduce the ‘nuisance’ issues
sometimes linked to street-based sex work - noise, litter, public sexual behaviour and so
on - it usually does not work as well as more cooperative approaches based on human
rights and decriminalisation. For instance, police targeting of sex workers seldom stops
them from working, but only forces them to work in different areas, at different times

and sometimes even for longer hours.®® This not only reduces safety, but may have the
accidental effect of moving ‘nuisance’ issues to areas that were previously unaffected.

In the UK, discussions between sex workers and other community members have been
much more successful at making sure that different people’s concerns are met.”*® For
instance, in the city of Leeds, UK, the creation of a “managed area” where street-based
sex work is allowed meant finding a middle ground whereby sex workers agreed to work
in a particular area and only for particular times of the day.*° This scheme has generally
been supported by sex workers, although they have complained from the beginning that
there are not places to actually have sex in the area, a fact that helped cause the murder
of a sex worker who left the managed zone with a client in 2016.

Looking again at the very important issue of safety, international experience has shown
that there are many ways in which the police can really help stop violence against sex
workers. For instance, violence against street sex workers can be reduced by better
lighting, CCTV cameras and increasing police patrols in areas where they commonly
work.#2143 These measures can only work if sex workers have friendly, trusting personal
relationships with the police who work in their area. Trust allows sex workers to feel free
to work in ‘'managed areas’ without the risk of being arrested or harassed by the police, or
having their identities recorded or made public.

To take another example, since 2006 the police in Merseyside, UK have decided to treat
violence against sex workers as hate crimes and work hard to arrest criminals. In 2010,
67% of rapes against sex workers resulted in criminal verdicts, compared to only 6.5% for
the general population.* This success has only been possible because the police have
agreed to sharply reduce enforcement of laws against soliciting and other ‘prostitution’
offences. This has created increased trust between sex workers and the police.> ¢ |n
South Africa, the draft Prevention and Combating of Hate Crime and Hate Speech Bill'’
includes ‘occupation’ as a protected characteristic, opening up the possibility that crimes
against sex workers may one day be pursued with that in mind.

What these examples of better policing show is the harm done by stigmatising ideas
about sex workers being ‘other’ or ‘outside’ the community. Sex workers are people

too and would prefer to work with the police and other members of the community to
address common concerns, if given the chance. Indeed, if they are allowed to organise
and given enough resources, sex workers can do a far better job of ‘policing’ the sex
industry than police officers! This is shown by the self-regulating board of the Durbar
Mahila Samanwaya Committee (DMSC) in West Bengal, India, which has been extremely
successful at preventing minors and people forced into the sex industry from being
exploited.® It is likely that such friendly sex worker-police relationships are possible when
laws change - that is, the current legal system (which clearly provides a space for police to
harass and abuse sex workers) needs to be replaced with decriminalisation.
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Social marginalisation and the risk of HIV

It has been said that “beyond its health impact, HIV acts as a lens that magnifies the ills
of society and the weaknesses in our social systems”.*® Although in principle anyone can
be infected with HIV, in reality, it most severely affects the most socially marginalised and
stigmatised in any given community. Social marginalisation (the pushing of certain groups
of people to the edges of society) increases risk because it limits choices. Someone

who is poor may not be able to get condoms or other find other ways to protect him-

or herself against HIV infection, and might not be able to afford healthcare. Stigma
means that some people are denied access to the healthcare to which they have a right.
Marginalised people are more likely to be financially dependent on others or generally
have less social power and influence. This often means they cannot ask for condom use
with sexual partners. They are also at risk of sexual violence, which in turn increases the
risk of infection.

The WHO has identified certain ‘key populations’ who are most at risk of HIV.*® These
include sex workers and their clients, but also people who use drugs, men who have sex
with men, transgender people, prisoners and foreign migrants. SANAC has also adopted
the ‘key populations’ approach, although it also mentions other population groups who
are particularly at risk of HIV and other STls in the South African context. For instance,
under the heading of ‘key populations’, it includes people living in urban informal
settlements, adolescent girls and young women, and mine workers.'®

The inclusion of girls and young women reflects well-established research indicating that
the marginalised social and economic position of women in South Africa makes them

at greater risk of becoming HIV-positive than men.™ Various authors have shown that
negotiated sexual relationships exist that do not look like commercial sex work, but upon
which many women are nevertheless financially dependent.® The power dynamics of
these relationships reduce women'’s ability to ask for condom use and indeed to refuse
sex - with social norms sometimes actively supporting men in raping women for whom
they have done financial favours.'>*

Sex workers are often members of one or more other key population groups. Transgender
people, men who have sex with men, people who use drugs, young women and migrants
are all considerably more likely to sell sex than other groups. Moreover, as pointed out in
section 4 above, many other people who are not officially listed as key populations but
who are nevertheless socially marginalised - for instance, working-class and homeless
people - are also more likely to sell sex. Due to criminalisation, sex workers are also more
likely to be imprisoned. These multiple elements of social marginalisation can combine to
make sex workers - particularly female sex workers - and their clients especially at risk
of HIV. A recent study of sex workers in Soweto revealed various factors linked to social
marginalisation that greatly increased the risk of HIV infection, including: having failed

to complete secondary schooling (2.8 times more likely to become infected), having
migrated from outside Gauteng (2.3 times the risk), and having more than five clients in a
day (1.9 times the risk).**

There are also various factors specific to commercial sex that make sex workers
particularly at risk of HIV. Many sex workers and their clients have penetrative sex with
multiple partners over a long period of time, putting them at risk of HIV infection if they
do not use condoms. In conditions of serious poverty, the chance of AlDS-related illness
may seem less important than the immediate need for money, leading some people to

sell sex under risky conditions.™ Sex workers are often in an especially weak position
compared to their clients, due to differences in gender, income or social class, which can
make it difficult for them to ask for condom use. Sex workers are often especially at risk of
rape and other forms of sexual violence,'® " which is a risk factor for HIV transmission.'*®
And fear of violence from clients may stop sex workers from trying to demand safer sex.™®
60 Finally, sex work often occurs in venues like bars and clubs where alcohol and drugs

are used. Sex workers may use these substances to make work easier. Being drunk or

on drugs can, however, also negatively impact decision-making and result in risky sexual
behaviour.®

Reports of HIV prevalence, which is the amount of HIV cases in the population at a
given time, prove that these factors make sex workers more at risk of HIV. The Soweto
study, carried out in 2016, found a prevalence of 53.6% among the female sex worker



participants.® A study carried out between 2013 and 2014 reported that HIV prevalence
among female sex workers in Johannesburg is around 71.8%, in Cape Town 39.7% and in
Durban 53.5%.9? These numbers are far higher even than the prevalence rate of 36% in
women between 30 and 34, which is the highest risk group in the population as a whole.®*
Moreover, the three-city survey found an alarmingly high rate of new infections: of women
who had tested negative for HIV within the 12 months prior to taking the survey, 8.8%

in Johannesburg, 18.3% in Cape Town, 8.7% in Durban tested positive at the time of the
survey.

This shows clearly that public health measures to protect sex workers from HIV are

failing. Indeed, the survey also found that very few sex workers had contact with peer
educators or other sources of HIV prevention information. In 2011, SANAC reported that
19.8% of all new HIV infections in South Africa are linked to sex work - including sex
workers themselves (5.5%), clients (11.5%) and partners of clients (2.8%) - with clients of
sex workers about three times more likely to be HIV-positive than other men.'®* This is an
alarmingly high rate of HIV transmission, given that sex workers amount to, at most, about
0.5% of the adult population.

Decriminalisation and public healthcare

Despite the serious burden of HIV and other STls suffered by sex workers, criminalisation
and stigma continue to make their access to healthcare difficult. Sex workers often face
judgement and negative attitudes from service providers, including health workers, which
can make it difficult to get condoms and other preventative measures, as well as HIV
screening. Interviews with sex workers in Kenya, Zimbabwe, Uganda and South Africa
between 2010 and 2011 found that many had been refused service at clinics or hospitals.'s®
Even if we look at only the South African sites, a few examples include a transgender

sex worker being refused treatment after being gang-raped; sex workers being refused
condoms or being limited in the number they are allowed to take; and sex workers

being tested for HIV without their agreement. Sex workers also mostly said that female
condoms and water-based sexual lubricant were almost impossible to get from public
health services.

It is also common for some South African police officers to take condoms from people
they believe are sex workers. The police may also arrest people carrying condoms, seeing
this as ‘evidence’ that they are sex workers.’®® There are reports of police burning down
informal condom distribution sites set up by sex workers,®® and even hassling health
workers employed to give out condoms and educate sex workers."®” This behaviour on
the part of the police puts off sex workers from carrying condoms, and so increases

the chances they will engage in unprotected sex. In one study, more than a third of sex
workers in Cape Town were found not be carrying condoms, for fear of being arrested.’®®

Moreover, as pointed out by Cyril Ramaphosa, in his capacity of chairperson of SANAC, it
creates a really stupid situation where “We have one organ of the state providing a very
necessary service and another organ of the state taking that very service away”.®®

Stigma can also make it difficult to get treatment for other STls, which can result in
increased risk of HIV infection.”® Sex workers who are HIV positive also face barriers to
getting and keeping to treatment.”’ An alarmingly small amount of sex workers who are
HIV-positive are also on anti-retroviral therapy, which treats HIV (23.4% in Johannesburg,
45.3% in Cape Town and 35.9% in Durban), relative to the overall proportion of HIV-
positive people in South Africa who are receiving treatment.”® Lack of access to treatment
also increases transmission of the disease, because people who are HIV-positive but not
on anti-retroviral treatment are much more infectious than people who are being properly
treated.

In light of the extreme health risks suffered by sex workers and their clients, and the
extent to which the marginalisation of sex workers adds to the spread of HIV/AIDS in
South Africa, it is good to see the proposals of the South African National Sex Worker
HIV Plan published by SANAC in 2016.° The Plan would like to see a large investment in
resources for peer educator services to bring correct information about HIV prevention
to sex workers. It also aims to help sex workers achieve 95% condom use with clients and
their partners. It further seeks to follow UNAIDS and WHO guidelines by making sure
that 90% of sex workers know their HIV status, that 90% who are HIV-positive are on
treatment and that 90% of those on treatment reduce their viral load. In line with this,

it seeks to provide “universal test and treat” (UTT) services for sex workers, i.e. starting
anti-retroviral treatment as soon as possible after an HIV-positive diagnosis is confirmed,
as opposed to waiting for CD4 counts to drop below a particular level. It also wants to
provide Truvada to sex workers as a form of pre-exposure prophylaxis (PrEP), to prevent
HIV infection.
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It is important to note that, in line with the proposals of the WHO, UNAIDS and other
international health bodies, the SANAC Plan supports sex work decriminalisation. This
would not, by itself, remove all the factors that put sex workers at high risk of HIV
infection. It would, however, make many support programmes far easier. The decrease
in stigma would make it easier to provide non-judgemental health services, including
condom provision and HIV treatment.””? Decriminalisation would also remove the reason
for the police to take condoms or hassle people found carrying them. As argued above,
decriminalisation would also greatly reduce the risk of sexual violence and the power
imbalance between sex workers and clients, meaning that sex workers would feel more
able to insist on condom use. Combined with effective regulation of brothels, escort
agencies and other employers of sex workers, decriminalisation would mean that
condoms and other safer sex materials would be more reliably provided. Sex workers
would also have more power to refuse drugs and alcohol at work, helping them to keep
practising safer sex.””®

A recent series on “HIV and Sex Workers” in the well-regarded Lancet journal has
showcased important research showing that decriminalisation would have a major
impact on HIV transmission.””* One study in this series included medical evidence about
HIV transmission in the context of sex work into a model that involved the various role-
players in sex work: sex workers, clients, police, health workers, etc. Using this model, they
worked out that decriminalisation would be the single most powerful weapon against HIV
transmission, reducing the number of new infections among female sex workers and their
clients by between 33% and 46% within a decade, depending on the country.””®

Another modelling study in the same series reveals that condom distribution programmes
in South Africa have already greatly reduced the rate of HIV transmission in sex work
contexts and that further interventions (including pre-exposure prophylaxis and

quicker access to treatment) could result in large further improvements.”® One study
finds that approaches to HIV prevention where sex workers are actively involved in
designing and running programmes are very successful, but that this is easily upset by
criminalisation and stigma.”” Altogether, this research provides really strong evidence that
decriminalisation would, combined with effective public measures, also greatly reduce the
transmission of HIV in South Africa.
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Problems with ‘diversion’ and ‘exiting’ programmes

Worldwide, many governments and non-governmental organisations aim to help
people who sell sex to leave sex work and get other employment or retire. If
approached respectfully, this could be a worthy aim. Although, as pointed out in
section 3, there are various reasons why sex workers choose their work and many of
them think of it as short-term and hope to move on to other things sooner or later.
However, the criminalisation and stigmatisation of sex work can often make it more
difficult to leave. Stigma makes employers unwilling to hire former sex workers. This
problem can be especially severe if a sex worker ends up with a criminal record, which
can often be viewed by potential employers.”®

Many so-called ‘exiting’ programmes can be unhelpful, or even have the opposite effect,
if they fail to understand the reasons why people start and continue with sex work.

The belief is that sex work simply cannot be something people do willingly and so the
only reasonable response by outsiders must therefore be to ‘rescue’ sex workers. Laura
Agustin has pointed out that programmes of this sort were first created in Europe

and North America in the late 19th century, often by the women of the new middle-
classes and often with an openly religious motive. She has argued that an important
in-built aim of these programmes has always been to reinforce the ‘virtuous’ identities
of the people, especially women, who run them.””® To justify and provide a contrast to
this virtuous image of themselves, they endorse stigmatising ideas about sex workers,
namely that they are lazy, child-like or simply ‘immoral’. They then place themselves in a
parental role and feel justified in ignoring sex workers’ preferences and ability to act for
themselves ‘for their own good’.’®°

In accordance with the ideas of ‘respectable’ womanhood built in to many exiting
programmes, the focus is often on moving sex workers into low-paid unskilled work,
especially work that is thought of as suitable for women, like garment manufacture or
(in South Africa) producing beadwork.® 82183 This focus ignores the fact that many of
the women concerned could have chosen those sorts of jobs on their own, but chose
sex work because (in many cases) it offers better wages and working conditions.
Indeed, as pointed out in section 3, many sex workers in South Africa report earning
several times what they had earned in other forms of work. This point is shown by a
recent study of street and indoor sex workers in London, UK, which found that many
stayed in sex work even when offered other career choices, including some who had
university degrees.'®*

This is not, of course, to deny that many sex workers dislike their work and would
prefer another job if it was available. But this is normally difficult for various practical
reasons. Poverty, homelessness, the need to support family and other dependents,
and even expensive drug habits mean that many sex workers cannot simply leave until
either these issues are sorted out or they can find a job that offers similar earnings and
flexibility.’®® However, many exiting programmes fail either to address these problems
or guarantee other employment. Instead, they focus on giving sex workers moral/
religious instruction or other forms of ‘motivation’ to leave, or even follow the model
of ‘rehabilitation’ for violent criminals. In either case, sex work is seen as a criminal or
otherwise undesirable activity of which sex workers ought to be ashamed. Thus these
programmes only serve to further stigmatise sex workers, without making it any easier
for them to actually find other employment.

The providers of services that do seek to address other issues, by providing
counselling, health services, skills training and treatment for problematic drug use, are
too often judgemental about sex work (and therefore sex workers). This puts off sex
workers from using these services or undermines their self-esteem if they do choose
to continue using them. Moreover, under so-called ‘diversion’ schemes, sex workers are
often forced into being part of such programmes by the threat of criminal penalty. This
is not only a form of violence in itself, but it also treats sex workers as criminals rather
than as vulnerable people at risk who may need specialised services.'®®®” The element
of force makes sex workers resent and mistrust service providers, as well as making
them less likely to talk to counsellors about risky or illegal behaviour, weakening the
effectiveness of these important services in the long run.’®®
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Leaving sex work

Moreover, under so-called
‘diversion’ schemes, sex
workers are often forced
into being part of such
programmes by the threat
of criminal penalty. This is
not only a form of violence
in itself, but it also treats sex
workers as criminals rather
than as vulnerable people at
risk who may need specialised
service.

Decriminalisation would
make it easier for people

who want to stop selling sex
to do so. As argued above,
decriminalisation would make
sex workers less at risk of
violence, stigma and social
isolation, which are the very
things that can often make

it difficult to access support
structures and achieve a more
stable life.

189.

190.

191

192.

193.

20

Benoit, C. & Millar, A. (2001). ‘Dispelling
myths and understanding realities:
working conditions, health status, and
exiting experiences of sex workers’.
Available at: http:/www.safersexwork.
ca/wp-content/uploads/2014/06/
DispellingMythsReport.pdf

Mayhew, P., & Mossman, E. (2007).
;Exiting prostitution: Models of best
practice’. Prepared for the New Zealand
Ministry of Justice. Available at: http://
courts.govt.nz/policy/commercial-
property-and-regulatory/prostitution/
prostitution-law-review-committee/
publications/exiting-prositution-
models/documents/report.pdf

Mcnaughton, C.C,, & Sanders, T. (2007).
Housing and Transitional Phases Out of
“Disordered” Lives: The Case of Leaving
Homelessness and Street Sex Work.
Housing Studies, 22(6), pp. 885-900.

Chen, M. (2015) “Why Do Sex-Work
Diversion Programs Fail?” The Nation,
25 September 2015. Available at: http://
www.thenation.com/article/why-do-sex-
work-diversion-programs-fail/

Rekart, M. L. (2005). Sex-work harm
reduction. The Lancet, 366(9503), pp.
2123-2134.

Finally, there is often also an unrealistic expectation that people stop selling sex
abruptly and permanently, when it often makes more sense for them to reduce
involvement gradually. This gives them time to build up savings, complete drug
treatment, form social connections in ‘normal’ society, etc. Many sex workers will try to
leave several times before succeeding permanently.’®® A survey of sex workers in Cape
Town found that 70% of indoor workers and 75% of street workers already worked ‘on
and off’, showing that many of them would probably slowly reduce their involvement if
their financial situation improved.®*

More suitable support services and decriminalisation

There is a need for good support services for sex workers, but these should not guess
at what sex workers need. They should instead start by asking sex workers what they
need and then try to support sex workers in realising their own goals, even if these
include continuing with sex work.'?® They should also be active in fighting stigma in
the community. This would help sex workers get support from networks, fight social
isolation and even contact possible employers. This also shows sex workers that service
providers are ‘on their side’ and therefore builds trust. All services should be provided
in a non-judgemental way and at flexible times. The most at-risk and marginalised sex
workers (such as the homeless, drug-using or homeless sex workers) may lead chaotic
lives and will not manage to attend services that require compulsory attendance at
particular times, giving up drugs, registration and other measures.® ' Training for sex
workers should also not be purely directed towards finding them other employment,
but should also help them in solving challenges that they may face while continuing

to sell sex. Some examples of such broadly useful skills might include budgeting and
financial planning, conflict resolution and language skills.

Decriminalisation would make it easier for people who want to stop selling sex to do
so. As argued above, decriminalisation would make sex workers less at risk of violence,
stigma and social isolation, which are the very things that can often make it difficult to
access support structures and achieve a more stable life. Criminalisation means that
sex workers are forced to work in the underground economy, where they may become
involved in other crimes or become dependent on criminals and/or drugs. This makes
it more difficult to become part of society, and means they may still have a criminal
record even if their prostitution convictions are removed. As pointed out above, people
usually start sex work or increase the amount of sex work they do because of financial
difficulties. These can be worsened by fines, being robbed of earnings by police officers
and by time spent off work in jail, in court or in compulsory diversion programmes. In
one case, a New York sex worker was forced to miss college classes in order to attend
counselling ordered by a diversion programme and eventually dropped out of higher
education - an obviously negative outcome.'®? Decriminalisation would make it easier
to provide flexible, non-judgemental services, since service providers would no longer
be “supporting criminality”. This means sex workers would be more likely to access
support, training and counselling.'®?
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In this report so far, we have presented a great deal of evidence showing that
criminalisation has a negative effect on the human rights of sex workers. Some
supporters of criminalisation do not deny this, but simply claim that it is acceptable to
harm sex workers in the pursuit of other goals. Sometimes this may be said in openly
moral or religious terms, with sex workers viewed as either evil-doers who deserve to
be punished or (as in the examples from section 4) simply as dirty social misfits who
need to be ‘cleaned up’. We hope that both of these arguments are clearly offensive -
sex workers are human beings, often the most marginalised human beings in any given
society. They deserve more, not less, care and support from the state and civil society.

Some people try to defend criminalisation on these grounds, arguing that arresting
sex workers ‘helps’ them. This is unlikely, given the horrors routinely inflicted on sex
workers by police officers and in jail. As we argued in section 7, sex workers are more
likely to benefit from services that are suited to their needs and in which they can join
voluntarily.

So, full criminalisation of sex work is clearly a deeply problematic legal model. Even

by its own standards, it has not achieved its goal of reducing or ending sex work.
However, two legal models other than decriminalisation are being actively promoted in
the international discussion around sex work law: the ‘Swedish model’ and legalisation/
regulation. It is therefore worth looking at the problems linked to these models before
concluding.

Problems with the ‘Swedish model’ (criminalising
clients)

The criminalisation of the buying of sex is known as the ‘Swedish model’ because
Sweden was the first country to bring in some version of this law in 1999. It is also
named the ‘Nordic model’ because Norway and Iceland followed in 2009, before being
copied by other countries like Canada, France, Northern Ireland (within the UK) and the
Republic of Ireland.

Although the Swedish or Nordic model is sometimes represented under the slogan
‘decriminalise the seller, criminalise the buyer’, this does not usually clearly describe
the legal changes actually being proposed. France is an exception, as it included a
ban on buying sex and the decriminalisation of soliciting (selling sex) in the same
legislation™* (although soliciting may continue to be penalised under municipal by-
laws'®®). In Iceland, both buying and selling sex were decriminalised in 2007'%¢ followed
shortly by the re-criminalisation of buying in 2009. However, in Sweden itself, selling
sex had already been decriminalised as far back as 1918,"” although activities like
brothel-keeping continued to be criminalised. Thus, the ‘Sex Buyer Law’, as it is called
in Sweden, simply added a layer of criminalisation to what was already a system of
partial criminalisation. Similarly, when the Nordic model was brought in in the Republic
of Ireland in 2015, the bans on brothel-keeping and soliciting remained in force.?®
Canada’s sex buyer law also includes a new ban on ‘communicating for the purpose
of selling sexual services in a public place’,”® which would primarily target sex workers
themselves.

These various laws targeting sex workers continue to be actively applied, despite the
speechifying around decriminalisation. In Ireland, for instance, sex workers who choose
to work together continue to be prosecuted under ‘brothel-keeping’ laws, even in cases
where the police agree “both women were not under pressure and were operating the
brothel of their own free will”.2°© Non-criminal measures are also used in a punishing
fashion against sex workers in Nordic model countries. As Amnesty International

has recorded in detail, officials in Norway have made a planned effort to remove sex
workers from their homes, with the police running ‘Operation Homeless’ over a period
of four years.?® The same report also tells how police in Norway have pursued migrant
sex workers for deportation (expulsion from the country) after they reported crimes,
and have used condoms as evidence of criminal activity, warning workers off safer sex
measures just as they do under fully criminalised regimes.
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In Sweden, even EU citizens (who normally have the right to live and work in the
country) have been deported if found to be selling sex. Making the case for deportation
in one case, the national Ombudsman for Justice concluded that “prostitution is

to be regarded as a dishonest means of support according to the law”.2°2 Thus, in
contradiction to Nordic model supporters’ claims that sex workers will be “treated as
victims” under the law, the reality has been that state authorities have continued to
criminalise sex workers by the various legal means that remain available.

Even supposing that the Nordic model could be put into place in a way that in fact
removed legal penalties from sex workers themselves, the core idea of criminalising
clients causes harm in its own right. There are several things linked together here. The
first is that the law does in fact put off some potential clients, which is a positive thing
in the view of the people proposing it. However, in practical terms it means that most
sex workers will find it harder to earn money. If s/he is to meet her/his material needs,
s/he must stay out on the street for longer and possibly accept clients s/he would
otherwise refuse (because they seemed aggressive, drunk or rude). S/he may also feel
compelled to provide services s/he would prefer not to. The second factor is that the
law successfully puts off otherwise law-abiding men, so the remaining clients are on
average more comfortable with criminal behaviour. Thirdly, the clients who remain are
more likely to be nervous of arrests, meaning that sex workers who still wish to earn a
living must be willing to work more secretively. This may, for instance, mean working in
darkened alleys rather than brightly-lit, well-travelled streets. Or, because a sex worker’s
flat is more likely to be known to the police, it may mean going to clients’ houses
instead. In both cases, a sex worker is more at risk of violence. Fourth, clients are likely
to be aware that sex workers now have fewer option and will use this bargaining power
to further drive down prices or demand riskier sex acts.

These various factors also combine. A street-based sex worker who has not seen
enough clients may work later into the night and also work in a more isolated location,
making him/her doubly vulnerable. S/he may then agree to meet with one of the more
violent and disrespectful men who still continue to buy sex, because s/he has so few
options. Aware that s/he is desperate for money, he may demand unprotected sex.

These effects on sex workers are not simply theoretical, but have been observed by
various Swedish government agencies, many of whose findings have been brought
together in a Norwegian government report.?°*> For instance:

“There are now fewer clients and it is reckoned that a larger part of them

are ‘dangerous’. For instance, they now want ‘rougher things’ and have more
peculiar demands (for instance more rough sex) or are prepared to pay more
for unprotected sex.” (p. 12, originally from the Swedish National Board of Health
and Welfare)

“Those prostitutes who are still working in street prostitution experience a
tougher existence. This is partly caused by the increased flow of heroin, but
also by the decreasing number of clients. This tougher competition means
that the prostitutes lower their prices, are prepared to take more clients and
are prepared to give the service without protection.” (o. 13, originally from the
Swedish police)

The Swedish National Board also carried out more recent research, which found that:

“..fear among clients (that) makes it harder to use safe meeting places. Instead,
the meeting places have become more out of the way, such as wooded areas,
/solated stairwells and office premises, where clients do not risk discovery.”?%?

Reversing the claim that the Nordic model would reduce the role of managers or
‘pimps’, the same report also found that:

“..the law against purchasing sexual services has resulted in a larger role and
market for pimps, since prostitution cannot take place as openly.”?°>

When researchers spoke to street sex workers at a time when the city of Vancouver
actively criminalised sex buyers (prior to the national ban on the purchase of sex), they
gave similar accounts of how the change compromised their safety?°°:



“While they’re going around chasing johns away from pulling up beside you, |
have to stay out for longer [...] Whereas if we weren't harassed we would be able
to be more choosy as to where we get in, who we get in with you know what |
mean?”

‘It pisses me off that they [the police] are there because basically what it comes
down to is the shortest time that I'm out there, the shorter I'm on the street

and the better I'm paid. But you [police] stand out there and you fuck up my
business and scare away my dates. The longer I'm out there my chances of
getting sick, raped, robbed, beat up whatever are greater so.”

All these results shouldn’t be surprising if we agree that sex workers, especially street-
based workers, are one of the more marginalised groups in society. They usually choose
to sell sex because they have few other options to meet their basic material needs.

Sex buyers, in contrast, only want to have sex. This imbalance of need basically gives
buyers power over sellers, which is increased in the context of a ‘buyer’s market’ (as

a Norwegian government report describes the situation there, following passage of

the law).2%” A buyer’s market means it is the sex worker who must sort of problems in
negotiating sex - even if the problem is a criminal law applied to the client, and even if
this negotiation means compromising her own safety. Supporters of the Swedish model
innocently believe they can solve this power imbalance by the blunt means of criminal
law, whereas in fact they only make it worse.

Problems with legalisation/regulation

Legalisation appeals to many people as a fair and reasonable compromise between
criminalisation of the sex industry and the “free for all” envisaged to follow from
decriminalisation. Thinking along these lines, the argument is that the sex industry is
both unavoidable (‘the world’s oldest profession’) and also too chaotic and criminal to
be treated like any other industry - it must somehow be managed.

There are several problems with this view. The main one is that decriminalisation
represents a ‘free for all’. In fact, the eventual goal is for sex work to be regulated by
the same standards of any other industry, including criminal laws applying to sexual
violence and other forms of coercion. The other major failing of legalisation is that it
makes sex workers less than human. They are seen primarily either from the view of
clients and managers, i.e. as a source of income or of sexual services; or they are seen,
from the view of conservative sexual morality, as a nuisance or threat to public morals
that must somehow be ‘contained’. What is missing is the human rights perspective,
which views sex workers primarily as members of an at-risk population, who
desperately need services and to be given the means to secure their rights.

The biggest single problem with legalisation is simply that the various requirements
for working legally may be beyond the means of many or even most people who need
to sell sex. To work legally, many legalised systems require some sort of registration
with local or national government. Many sex workers are understandably unwilling

to make themselves known in this way, given the stigma still attached to their

work, the possibility of this information somehow being leaked or compromised, or
even being shared with other countries where sex work remains criminalised. This

has recently become a major point of controversy in Germany, with the so-called
Prostitutes Protection Act of 2017 requiring all sex workers to register with the national
government under their real names, and also tell their local government where they
plan to work.2°¢ This law also requires compulsory counselling for sex workers who wish
to register and the licensing of ‘prostitution businesses’, even where this are just two
sex workers working together.

Registration and licensing requirements have a particular impact on those without

the legal right to work in any given country (since they cannot produce relevant
documents), as well as those who are homeless (without a permanent address) or who
do not have the finances to proceed through the registration process or find a suitable
place to work. Thus, while fairly wealthy sex workers are able to work legally under this
system, the most marginalised are pushed to the fringes and remain criminalised.

Research conducted in the Australian state of Queensland found that illegal sex
workers suffered much greater risks of violence and harassment by the police than
workers in the legal sector, as a direct conseguence of this regulation.?%®
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A related problem is that legalisation often passes responsibility for regulating sex
work to local government, who may choose to limit the operation of sex businesses
for moralistic reasons rather than in the interests of sex workers. Moreover, because it
is usually difficult to acquire a licence under legalised regimes, large brothels are more
easily able to fulfil the various requirements than small businesses or independents.
Thus, bargaining power is shifted from the (largely female) workforce to (mostly male)
brothel bosses and managers. This is why sex worker publication Tits and Sass has
declared, in reference to the legal regime in Nevada, USA, that “Legalization serves the
Man”.210

Another common element

of legalisation schemes is
requiring sex workers to

be regularly tested for HIV
and other STls, and then
preventing them from working

if they test positive. In the Netherlands, city authorities chose to freeze the number of sex businesses

at the moment of legalisation in 2000. Those who already owned businesses were
therefore given immense power over their workers, who had no real option of seeking
employment elsewhere or starting their own businesses, leading to regular breaches
of labour rights.?" This has also led to a growth in the illegal sector, with the number
of licensed businesses declining and an increase in the number of illegal venues like
sex clubs and saunas, and in the number of independent escorts operating without a
licence.?”?

Another common element of legalisation schemes is requiring sex workers to be
regularly tested for HIV and other STls, and then preventing them from working if

they test positive. This seems sensible on the face of it, as a way to limit the spread

of disease. But compulsory testing breaches the basic rights to personal choice and
(assuming the results will be shared with enforcement authorities) medical privacy.

It also creates enormous problems if negative consequences follow from testing HIV
positive. In one case in the Australian Capital Territory (Canberra), a male sex worker
was arrested for working while HIV positive under the legalisation regime in place there,
with the result that the number of sex workers getting tested dropped sharply.?”® Even if
sex workers could be made to test regularly, it is worth remembering that they usually
cannot be prevented from working, only from working /egally. Removing the licence of
HIV-positive workers will therefore merely make them work in secret, where they will be
less likely to access condoms, antiretroviral medication and other healthcare support
that reduces the risk of spreading STls.

It is simply a result of prejudice and stigma to imagine that the sex industry is by nature
chaotic, and can only be ‘controlled’ by penalties. Under decriminalisation, the negative
side-effects of sex work could be more effectively controlled in a more caring way

by working with sex workers. Sex workers are, for instance, just as concerned about
their health as any other people and will therefore welcome HIV-prevention and other
services that are offered in a straightforward and non-judgemental way. Similarly, as
pointed out in section 5, sex workers have no more desire for conflict with the local
community than any other workers. It is therefore not necessary to have unusually strict
licensing laws to force sex workers away from areas where people live, as is the case in
many legalisation regimes. Simply providing safe places to work in commercially practical
locations will often remove most of the problems associated with street-based sex work,
along with simple services like litter bins and public toilets.
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Given the massive body of evidence that supports the removal of the criminal law from
sex work for public health and human rights reasons, together with the distinct lack of
evidence showing the same benefits for other legal models, it is necessary to conclude
that South Africa is best served by the decriminalisation of sex work.
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This report sets out the evidence on sex work and the law by covering peer-reviewed,
academic articles on the impact of the criminal law on safety and health issues, individual
sex workers and for the sex worker population as a whole. It describes the case for why the
criminal law should be removed from adult, consensual sex work and analyses the pitfalls of
legalisation and partial criminalisation of sex work.
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